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See on this point: IT. & W. Ry. Co. v. Briggs, 103 Va. 105, 10 Va. Law 
Reg. 607; C. & 0. Ry. Co. v. Heath, 103 Va. 64, 10 Va. Law Beg. 529; 
White v. By. Co., 99 Va. 357; By. Go. v. Land Co., 27 Fla. 1; Ireland v. 
By. Co., 79 Mich. 163. 



Railroads — Fires — Negligence — Complaint — Issues — Proof — In- 
structions. — Where, in an action against a railroad company for a fire 
alleged to have been negligently set out, the complaint stated that there 
was a large accumulation of combustible matter on defendant's right of 
way where the fire was set, and that, for a long time prior to the fire, 
defendant had negligently suffered such matter so to remain during the 
hot season, until it was ignited by sparks from a passing locomotive, which 
fire, through defendant's negligence, escaped and communicated to plain- 
tiff's property, such allegation was sufficiently certain and definite, both 
as to the extent of the accumulation of combustible matter, etc., and also 
as to the time during which it had been permitted to remain on the right 
of way. 

Under an allegation that defendant railroad company negligently per- 
mitted fire to escape from its right of way on plaintiff's premises, it was 
not necessary for plaintiff to show that defendant omitted to adopt 
prudent means to prevent the escape of fire after it had started, but it was 
sufficient, under such averment, to show the accumulation of com- 
bustible material on the right of way, extending up to plaintiff's property, 
so that the communication of fire to plaintiff's property would be the 
natural and probable consequence of its burning on the right of way. By. 
Co. v. Wise (Ind.), 74 N. E. 1107. 

See on this point: Kimball v. Bowen, 97 Va. 477; Tutmler v. C. & 0. 
95 Va. 443; By. Co. v. Thomas, 92 Va. 606; Tyler v. Rickamore, 87 Va. 
466; N. <t W. By. Co. V. Bohamnon, 85 Va. 293; B. & D. v. Medley, 75 Va. 
499 ; Brighthope v. By. Co., 76 Va. 449 ; Shields v. X. & C. Ry., 129 N. C. 
1; Black v. By. Co., 115 N. C. 667; Aycock v. By. Co., 89 N. C. 321; Trai- 
ler v. By. Co., 74 N. 0. 377; Maraude v. Tex., 184 U. S. 173; Alorons v. 
Seattle (Wash.). 68 P. 78; St. Louis v. Leedhim (Kans.), 66 P. 1045; 
Grow v. Ry. Co., 1 N. Dak. 252 ; Jones v. Ry. Co., 59 Mich. 437 ; Indiana 
v. Overman, 110 Ind. 538; A. C. L. Ry. Co. v. Watkins (Va.) 51 S. E. 172 
Assault with Intent to Kill — Indictment — Instructions. — In the 
trial of an indictment found under W. Va. Code 1899, ch. 144, sec. 9 (sub- 
stantially the same as Va. Code 1904, sec. 3671), for malicious wounding 
with intent to maim, disfigure, disable or kill, an instruction at the 
instance of the state which eliminates from the consideration of the jury 
the intent with which the alleged wounding was done is erroneous. State 
v. David (W. Va.) 51, S E. 230. 



Gaming — Evidence. — In the case of Davis v. State (Ga.), 51 S. E. 501, 
the court held: 



